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ACCEPTANCES 


§11. Retention of bill as acceptance, 


A check made out to the payee and his 
attorneys and held by the latter while 
the payee was out of the country is not 
considered to have been accepted as pay- 
ment since “here there was no agreement 
by the payee that would in any wise 
indicate payment and, further, since mere 
acceptance of a check does not, in the 
absence of such an agreement or of cir- 
cumstances from which such agreement 
is necessarily inferred, constitute pay- 
ment of an obligation, it cannot be said 
that there was payment, inasmuch as the 
circumstances here would plainly in- 
dicate payment was not to be inferred 
until the endorsement of the check.” 
Meier v. Texas Company, United States 
District Court, E, District of Pennsyl- 
vania, 168 F.Supp. 119. 76 B.L.J. 718. 

In a check kiting case a federal district 
court has ruled that under the Bank 
Collection Code and the case law in 
Idaho, the mere retention of checks re- 
ceived by a drawee bank for collection 
and payment for a period in excess of 
24 hours does not constitute an accept- 
ance thereof, Fidelity and Deposit Com- 
pany of Maryland v. Idaho Bank & Trust 
Company, Idaho, 173 F, Supp. 70. 76 
B.L.J. 808. 

Under the Texas Banking Code a bank 
through which drafts are drawn is an 
agent of the forwarding bank or the payee 
of the drafts rather than a drawee which 
the bank would be if the drafts had been 
drawn against it. Tyler Bank & Trust 
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Co. v. Saunders, Texas, 317 S.W.2d 37. 
76 B.L.J. 330, 

Both the collecting bank and the 
drawee bank were liable to the depositor 
of the collecting bank where the drawee 
bank retained the check without paying 
it beyond the end of the day following 
receipt of the check, despite the fact 
that the state statute permitted deferred 
posting because that statute also limited 
the time within which the drawee bank 
could retain the check before returning 
it unpaid for insufficient funds in the 
drawer’s account. This decision reverses 
163 F. Supp. 372. General Finance Cor- 
poration of Florida v. Central Bank and 
Trust Company et al., United States, 264 
F. 2d 869. 76 B.L.J. 1029. 


§16. Promise or agreement to accept, 


The individual user of a credit plan 
club is liable on the drafts mailed to him 
on the ground that he promised to accept 
such drafts when he agreed to become a 
member of the plan, This agreement to 
accept is tantamount to actual acceptance 
and no further steps to achieve formal 
presentment are necessary. Franklin 
National Bank of Franklin Square v. 
Kass, New York, 184 N.Y.S. 2d 783. 76 
B.L.J. 778. 


ACCOMMODATION PAPER 
§39. Accommodation paper of married 
women, 
A wife may be an accommodation maker 
for her husband and the consideration 
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which supports her promise to pay is that 
moving to the accommodated party, her 
husband. Blacker v, Bukowitz, Maryland, 
148 A.2d 382. 76 B.L.J. 619. 


§42. Liability to parties other than the 
one accommodated, 


Consideration moving to one joint 
maker of an instrument is sufficient to 
bind the other joint maker and if con- 
sideration passes to the principal maker 
that is sufficient to bind the accommoda- 
tion maker. Yost v. Morrow, United 
States Court of Appeals, Ninth Circuit, 
262 F.2d 826. 76 B.L.J. 686. 


ALTERED PAPER 


§78. Right to recover from collecting 
bank, 


A bank acting as agent for collection 
of a check and indorsing the check so 
that its agency was clear, was not liable 
to the drawee bank’s surety when it was 
discovered the check had been raised. 
The drawee could however recover from 
the collecting bank’s principal, Sea- 
board Surety Co. v. First National City 
Bank, New York, 180 N.Y.S.2d 156. 76 
B.L.J. 414, 

Under NIL Section 62 the Supreme 
Court of Kansas ruled that the surety 
of a drawee bank may not recover pay- 
ment made on an altered check to a 
forwarding bank even though the latter 
guaranteed prior endorsements on the 
check, Kansas Bankers Surety Company 
v. Ford County State Bank, Kansas, 338 
P.2d 309, 76 B.L.J. 960. 


ASSIGNMENTS 


§94.5 Assignment of accounts receivable. 


Under the Florida Accounts Receivable 
Act an assignment becomes protected 
during the effective period of a prior 
statutory Notice the moment the assignee 
takes a written assignment of an account 
receivable then in existence as a valid and 
then subsisting contract which obligates 
the account debtor then or in the future 
to pay money. Ribaudo, Trustee v. 
Citizens Natl, Bank of Orlando, United 
States Court of Appeals, 261 F.2d 929. 
76 B.LJ. 417. 


§95. Assignment of contract. 

Judgment was granted to the mort- 
gagee of floor-planned motor vehicles 
against an assignee of conditional sales 


contracts covering the vehicles which 
the assignee had repossessed, because 
the assignee’s title was subject to the 
mortgage lien and the rights of the mort- 
gagee were not waived by permitting 
the mortgagor-dealer to offer the vehicles 
for sale. It was ruled that the assignee 
was not a purchaser of the vehicles in the 
ordinary course of trade. Selected In- 
vestments Corp. v. Security Bank & 
Trust Co., Supreme Court of Oklahoma, 
July 8, 1958. 76 B.L.J, 70. 

Where an assignment contains the state- 
ment: “This assignment of the within 
contract is and shall be without re- 
course to the undersigned ... .” it 
was held that these words were sufficient 
to indicate an intention on the part of 
the assignor to transfer title to the 
assignee. Andrews v. General Motors 
Acceptance Corp., Georgia Court of Ap- 
peals, November 138, 1958. 76 B.L.J, 350, 


ATTACHMENT, GARNISHMENT 
AND EXECUTION 


§103. Liability of bank as garnishee, 

A bank is liable to the creditor of the 
bank’s depositor where the bank permitted 
the depositor to withdraw funds from its 
account after the bank had been served 
with a warrant of attachment even though 
the warrant did not contain the exact 
name of the depositor. Graphic Offset 
Corp. & Combs, Sheriff, v. Franklin 
National Bank of Franklin Square, New 
York, 182 N.Y.S.2d 948, 76 B.L.J. 697. 


BANKING 


§119. State control of banking business, 


~The banking commissioner in Texas has 
authority to supervise and control sav- 
ings and loan associations and this in- 
cludes the authority to approve or dis- 
approve establishment of branches, 
Falkner v. Southwestern Savings & Loan 
Assn,, Texas, 320 S.W.2d 164. 76 B.LJ. 
503. 

In reversing the Appellate Court of 
Indiana the Supreme Court of the 
United States has ruled that a state 
court is not empowered to rule that the 
federal Attorney General did not properly 
exercise his discretion in issuing a vest- 
ing order under the Trading With the 
Enemy Act. William P. Rogers, Attorney 
General of the United States v. Calumet 
National Bank of Hammond, United 
States Supreme Court, 3L., ed 2d, 344, 
76 B.L.J. 609. 
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_ A court has jurisdiction over the sub- 
ject matter of a suit brought by way of 
a quo warranto proceeding by six banks 
against another bank where the state 
banking commissioner refused to take 
action against the defendant bank’s action 
regarding the establishment of a new 
branch, State ex rel, City Bank & Trust 
Co. et al. v. Marshall & Ilsley Bank, 
Wisconsin, 90 N.W.2d 556. 76 B.L.J. 322, 


In hearings on an application to organ- 
ize a new state bank, the banking board 
must hold proper hearings which include 
recording of all testimony, evidence and 
exhibits and the making of specific find- 
ings of fact as the basis of an order grant- 
ing or denying the license applied for. 
Colorado Banking Board v. Finnigan, 
Colorado, 336 P.2d 98. 76 B.L.J. 864. 


Proposed emergency legislation in New 
Hampshire enabling certain national 
banks to operate a branch would be in 
violation of Federal law because Congress 
intended that national banks have no 
greater rights than state banks and state 
banks in New Hampshire may not 
operate branches, Opinion of the Justices, 
New Hampshire, 152 A.2d 876. 76 B.L.J. 
1044, 

In the opinion of the Justices of the 
Supreme Court of New Hampshire, a 
statute that would provide for reimburse- 
ment of innocent depositors of a bank 
which had failed would violate the state 
constitution because the statute contem- 
plated the appropriation of state money 
for the purpose of reimbursing private 
depositors for losses already incurred 
and thus would violate the prohibition 
against using taxation to aid private 
parties. Opinion of the Justices, Supreme 
Court of New Hampshire, 153 A.2d 407. 
7 B.LJ. 1071. 


§120. Constitutionality or regulatory 
laws, 


The Illinois Bank Holding Company Act 
of 1957 does not violate either the 
State of Federal constitutions by limit- 
ing the future purchase of bank stocks 
in two or more banks and at the same 
time permitting the continued existence 
of existing bank holding companies. 
Braeburn Securities Corp. v. Smith, 
Illinois, 153 N.E.2d 806. 76 B.L.J. 210. 


§121. Discretion of authorities in issuing 
charter, 


Where two groups file applications to 
establish state bank in the same general 
location, it is not improper for the Texas 
State Banking Board to grant both 
applications on one day and then have 
a second meeting without notice to the 


parties on the next day and disaffirm 
one of the applications on the ground 
that the applicant did not prove they 
could do sufficient volume to maintain 
a profitable banking operation, State 
Banking Board of Texas v. McCulloch, 
Texas, 316 S.W.2d 259. 76 B.L.J. 232. 


§ 127. —Practicing law. 

Appearing in probate court for a hear- 
ing by other than an attorney who may 
not be an employee of a bank constitutes 
the illegal practice of law by the bank 
but the giving of general advice on tax, 
estate matters, trusts and wills and the 
preparing and filing of probate papers 
and tax returns does not constitute the 
illegal practice of law. The opinion 
modified the judgment of the lower court 
which had been prepared at the direction 
of the Supreme Court of Errors in 140 
A.2d 863. State Bar Association of Conn., 
et al v. Connecticut Bank & Trust Co., 
Connecticut, 153 A. 2d 453. 76 B.L.J. 1055. 


§132, Merger and consolidation, 


Under Section 3(a)(2) of the Bank 
Holding Company Act of 1956 the appli- 
cation of a bank holding company to 
acquire 80% or more of the voting stock 
of a bank and to merge into that bank 
an existing subsidiary of the holding com- 
pany will be approved where the merger 
will not expand the bank holding system 
beyond the limits consistent with the 
preservation of competition, In the 
Matter of Application of Firstamerica 
Corp., Federal Reserve Board Order dated 
January 14, 1959. 76 B.L.J. 301. 


BANKRUPTCY 


§141. Application of collateral, 


A bank in loaning money on a second 
note and accepting collateral in good 
faith, and for consideration may retain 
the collateral as security on the first note 
even after the second note is retired 
where the second note agreement states 
that the collateral was to secure “any 
and all indebtedness” of the borrower. 
Troll. v. Chase Natl, Bank of New York, 
United States Court of Appeals, Second 
Circuit, 257 F.2d 825. 76 B.L.J. 150. 


§145. Priorities among creditors, 


The repayment of a bank loan made 
to a borrower who became bankrupt 
within a year of the repayment did not 
constitute a fraudulent transfer under the 
Bankruptcy Act (11 US.C.A. §107 sub. 
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d (2)(b)) where under state law the bank 
had the right to demand repayment 
when the purpose for which the loan was 
made did not materialize. The transfer 
was not made without fair consideration. 
W.. T. Mayo v, Pioneer Bank & Trust 
Co., Louisiana, 168 F.Supp. 503, 76 
B.L.J, 482, 


Where a county treasurer made a de- 
posit in a state bank which secured the 
deposit by depositing in another bank 
securities equal to 70% of the county’s 
deposit, the county was not entitled to 
a liquidating dividend of the defunct 
depository bank in an amount of 30% in 
addition to the 70% it was entitled to 
by virtue of its security interest. Rund- 
quist v. J, A. O’Leary, et al., Kansas, 
337 P. 24 1017. 76 B.L.J. 994. 


BONDS 


§214.1, U.S. Savings Bonds—form of 
registration, 

Despite the intention of a father not 
to make a gift of United States Savings 
Bonds, Series E to his sons when he 
purchased the bonds from the federal 
government and had them registered in 
the sons’ names, the sons became the 
owners of the bonds and their estates 
were entitled to take possession of them 
after the sons’ deaths, This is so because 
at the time the bonds were registered in 
the sons’ names the government became 
obligated to them as owners by its con- 
tract with the father. Wright v. McMul- 
lan, North Carolina, 107 S.E.2d 98. 76 
B.L.J. 995, 


BRANCH BANKING 


§215. Bank as a separate entity. 

The records of a foreign branch bank 
are not subject to production under sum- 
mons by the Internal Revenue Service 
according to a recent ruling of a United 
States District Court. Immunity from 
such action by the tax authorities is found 
in a portion of the United States Code 
which indicates that: “, .. every national 
banking association operating foreign 
branches shall conduct the accounts of 
each foreign branch independently of 
the accounts ... of its home office.” 
Application of First National City Bank 
of New York, United States District 
Court, 166 F. Supp. 21. 76 B.L.J. 522. 


CERTIFIED CHECKS 


§249. Effect of certification. 

Certification of a check payable to 
the federal government for so<‘al secur- 
ity and withholding taxes creai«s a trust 
fund of the proceeds of the cnec« despite 
the fact that the check i+ delivered to 
the government, In the Matter of States 
Motors, Inc., Michigan, 168 F.Supp. 82, 
76 B.L.J. 392. 


§261. Certification by mistake. 

A New York court has ruled that where 
a bank by the erroneous act of its teller 
certifies a check, it may be relieved of 
liability on the check if the payee has 
not suffered damage or changed position 
in reliance thereon, Freistat v. Industrial 
Bank of Commerce, 186 N.Y.S, 2d 768, 
76 B.LJ. 995. 


CHECKS 


§277. Cashier’s checks, 

A bank issuing cashier’s checks is not 
liable to the payee-indorser for wrongful 
and malicious refusal to pay the checks 
to the indorsee who collected the checks 
from the bank in another lawsuit, because 
the bank in refusing payment of its 
own cashier’s checks, injures only its own 
credit and reputation. Ross and Ross 
v. Peck Iron & Metal Co., Inc., Virginia, 
United States, 264 F.2d 262. 76 B.L.J. 774. 


COLLECTIONS 


§297. Duties of collecting bank; liability 
for negligence generally, 


A collecting bank is not liable for 
negligence for delaying protest and non- 
payment of checks for twenty-three days 
where it is not proved that the payee of 
the checks lost any right of action against 
the drawer and where no indorsers were 
discharged by the delay. Hoffower v. 
Pennsylvania Exchange Bank, 183 N.Y.S., 
2d 620. 76 B.L.J. 526. 


§329. Title of collecting bank. 

Despite written agreement in deposit 
slip and signature card that bank was 
only an agent for collections, a bank re- 
ceiving a deposit of two checks and per- 
mitting the depositor to withdraw funds 
before the checks were collected becomes 
a holder in due course of the checks, 
Pike v. First National Bank of Rome, 
Georgia, 109 S.E.2d 620. 76 B.L.J. 973. 
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CONSIDERATION 


Instruments given in gambling 


§350. 
transactions, 


Check for gambling debt incurred in 
Cuba where check was executed and 
delivered is enforceable in New York, 
Tropicales, S.A. v. Drinkhouse, New York, 
183 N.Y.S.2d 679. 76 B.L.J. 689. 


CONTRACTS 


§ 361. Construction. 

Where a bank is sued for alleged fraud- 
ulent misrepresentations concerning the 
marketability of real estate and legality 
of a purchase of the property if the sale 
was done by means of an escrow trans- 
action, the bank is not entitled to attor- 
neys’ fees provided for in the escrow ag- 
reement since it was sued not as an escrow 
agent but as a bank making fraudulent 
misrepresentations before the escrow 
agreement was in effect. Francis v. 
Eisenmayer, Security-First National 
Bank of Los Angeles, et al., California, 
340 P, 2d 54. 76 B.L.J. 1047, 


§362, Contract of minor. 


A minor may recover the value of a 
mortgaged motor vehicle from the assig- 
nee of a mortgage where the minor had 
executed the mortgage and then defaulted, 
since the minor had the right to resist 
the enforcement of the mortgage during 
his minority. Poli v. National Bank of 
Detroit, Michigan Supreme Court, Janu- 
ary 12, 1959. 76 B.L.J. 531. 

A minor may recover in a replevin 
action against a bank holding the 
minor’s defaulted note for the value of 
the security which was repossessed by 
the bank and sold after the minor’s 
default since a contract may not be 
enforced against a minor in Michigan. 
Poli v. National Bank of Detroit, Michi- 
gan, 93 N.W.2d 925. 76 B.L.J. 606, 


Where a minor disaffirmed a contract 
for the sale to him of a motor vehicle 
the court permitted him to recover the 
money paid to the mortgagee-seller plus 
the reasonable value of the vehicle traded 
in, with interest on both sums, and the 
mortgagee-seller was entitled to the 
difference between the value of the 
vehicle when sold and its value when 
returned, plus interest, but was not en- 
titled to finance charges since they were 
the outgrowth of a disaffirmed contract, 
Doenges-Long Motors, Inc. v. Gillen, 
Colorado Supreme Court, August 18, 1958. 
76 B.LJ. 167, 


CORPORATIONS 


§368. Powers of corporations, 

Where the payee of a check upon which 
payment had been stopped brought suit 
against the maker the court ruled that 
the maker, a corportion, was an accom- 
modation party and that the act of its 
principal officer in signing the check 
but leaving it in other respects blank 
for the accommodated party to fill in was 
not outside the powers of the corporation. 
Sun Oil Company v. Redd Auto Sales, 
Inc., Massachusetts, 159 N.E, 24 111. 76 
B.L.J. 994, 


DEPOSITS 


§390, Relation between bank and de- 
Positor, 

Plaintiff may not recover from bank 
receiving proceeds of check kiting scheme 
where it is proved plaintiff had beén n- 
volved in check kiting transactions for 
23 months and that the particular trans- 
action sued on was a continuation of the 
whole check kiting scheme. Falconi v. 
Federal Deposit Insurance Corp., United 
States Court of Appeals, Third Circuit, 
June 25, 1958. 76 B.L.J. 24. 


§399. Bank entitled to written demand. 


A writ of garnishment served on a bank 
is not sufficient notice to a bank under a 
statute indicating that no notice to a 
bank by an adverse claimant will be of 
effect unless a restraining order or injunc- 
tion is obtained against the bank or a 
bond provided indemnifying the bank if 
it subsequently incurs liability because of 
paying the adverse claim or declining to 
honor a check on the account. Phil 
Grossmayer Co. v. Campbell, First 
National Bank of Portland, Oregon, 328 
P.2d 320. 76 B.L.J. 51, 


§426. —California, 


Where a state statute prescribes the 
form for making a deposit in two names 
and indicates that a deposit in this form 
is conclusive evidence of the depositor’s 
intent to vest title to the account in the 


survivor, the statute does not compel 
depositors to remain “frozen to that in- 
tention” and they may therefore agree 
to change their respective rights in an 
account, Hotle v. Miller, (California) 33 
P.2d 849. 76 B.L.J. 624, 

In California when a deposit is made 
in the names of two persons it is neces- 
sary under Section 852 of the Financial 
Code that it be done in such form that 
the account is payable to the survivor for 
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the funds in the account to be considered 
joint property. A court has ruled that 
it is not sufficient under this statute that 
signature cards be signed by the two 
depositors; rather its is necessary that 
they execute a joint depository agree- 
ment, Crocker-Anglo National Bank v. 


American Trust Company, California, 338 
P, 2a 617. 


76 B.L.J. 905. 


§435. —Missouri. 

Where the only purpose of creating a 
joint account is to enable one joint de- 
positor to draw funds for the benefit of 
the real owner, that joint depositor 
acquires no ownership in the fund, 
Clabbey v. First National Bank, Missouri, 
320 S.W.2d 738. 76 B.L.J. 794. 


In Missouri where a husband and wife 
hold personal property as joint owners 
they are presumed to be tenants by the 
entirety and each is presumed to have 
an undivided interest in the whole of the 
property. As a consequence a bank is 
liable to a wife where the bank paid out 
the proceeds of a joint account upon a writ 
of garnishment against the husband only. 
Hanebrink v. Tower Grove Bank & Trust 
Co., Missouri, 321 S.W.2d 524. 76 B.L.J. 
610, 


§442, —Pennsylvania. 

Where a mother and daughter opened a 
joint savings account and both signed 
signature cards indicating that the title 
of the account would go to the survivor 
in the event of the death of the other joint 
depositor but where the caption of the 
account indicated that the account was 
in the name of the mother and was pay- 
able to the daughter at the mother’s 
death, a court held there was a valid inter 
vivos gift to the daughter. The gift was 
not void for being a testamentary dis- 
position and was not revoked by a will 
of the mother executed after the account 
was created. Nemcek v. Central City 
National Bank, Pennsylvania, 149 Atl, 2d 
533. 76 B.L.J. 711, 


EVIDENCE 


§478, Admissibility of evidence, 


The testimony of the maker of checks 
that he did not receive consideration for 
the checks from the payee who was dead 
at the time of the trial was inadmissible 
because of the statute prohibiting the use 
of testimony concerning transactions and 
communications with deceased persons; 
the statute was not waived by the attor- 


ney of the payee’s executor who cross 
examined the maker about his testimony, 
since the attorney made a timely objec- 
tion to the use of the testimony. Land 
v. Hart, Florida, 109 So.2d 589. 76, 
B.L.J. 694, 


FORGED PAPER 


§549. Forged paper in general. 

A drawee bank and a collecting bank 
were not liable to a wife who was the 
co-payee of a check on which her in- 
dorsement was forged by her co-payee 
husband and cashed at the drawee bank, 
where the check and its proceeds were 
held by the husband and wife as tenants 
by the entireties. Payment by the bank 
to the husband was payment to both the 
husband and wife under this principle. 
Bello v. Union Trust Company et al., 
United States Court of Appeals, Fifth 
Circuit, 267 F.2d 190. 76 B.L.J. 887. 


§ 551. —Bank held not liable. 


Where a bank officer tells a customer 
the bank would not reimburse the cus- 
tomer for paying allegedly forged checks 
out of the customer’s account unless the 
checks were produced, and the customer 
could not produce the checks and did not 
give the bank the written notice required 
by the state statute, it was ruled that the 
bank had not waived its rights under the 
statute which is unique in requiring 
written notice of forgeries within 90 days 
of the end of the month within which 
the checks were paid. Gipson v. First 
National Bank of Bismarck, North 
Dakota, 97 N.W.2d 671. 76 B.L.J. 1061. 


§560. Liability of drawee bank to drawer 
where check paid on forged in- 
dorsement. 


The drawer of checks made out to a 
payee with the same name as the intended 
payee and containing the address of the 
wrong payee was precluded from setting 
up forgery as the basis for a suit against 
the drawee bank paying the checks, 
Glenn L, Martin Co, v, Fidelity-Baltimore 
Natl. Bank & Trust Co., Maryland, 145 
A.2d 267. 76 B.L.J. 142. 


A drawee bank is not liable to the 
drawer for paying a check bearing the 
forged indorsement of one of the co- 
payees where the proceeds of the check 
went to the person intended by the draw- 
er, Affirming 156 F.Supp. 599; 75 B.LJ. 
484, Commercial Credit Corp. v. Empire 
Trust Co., United States, 260, F.2d 132. 
76 B.L.J. 217. 
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A cause of action by the drawer of 
a check against the drawee for paying the 
check bearing a forged endorsement of 
the payee begins to run when the forgery 
is discovered by the drawer, unless it is 
found that the drawer would have dis- 
covered the forgery earlier if he had ex- 
ercised ordinary business care. Edgerly 
v. Schuyler, Miami Beach First National 
Bank et al., Florida, 113 So.2d 737. 76 
B.L.J. 1037. 


§579. Drawee bank paying check on 
forged indorsement held liable to 
true owner, 


A depositor’s right to recover against 
a drawee bank may be assigned to a 
third party and the drawee bank may 
thereby become liable to the third party 
for paying the depositor’s check on the 
basis of a forged indorsement of the 
payee, Lawyers Title Insurance Corp. 
v. Bank of Fort Mill, South Carolina, 
167 F.Supp. 448. 76 B.L.J, 406, 


§593. Ratification of forgery. 

Where wife, pursuant to instructions of 
her husband who had put the wife’s sig- 
nature on a note, complied with his in- 
structions and had the note delivered to a 
bank, the issue of whether or not her 
signature had been forged would be im- 
material if a trial court found that the 
wife’s act constituted ratification of the 
husband’s forgery. Chemical Corn Ex- 
change Bank v. Frankel, Florida, 111 So. 
2d 999. 76 B.L.J. 905, 


§597. Criminal prosecutions, 


An Ohio court has ruled that one who 
with the intent to defraud draws a check 
on a bank where he does not have an 
account is guilty of forgery under Ohio 
Statute Rev. Code Anno. (1953) Sec. 
2913.01. In re Clemons, 151 N.E.2d 553. 
76 B.LJ. 162, 


GUARANTY 


§612, Guaranty in general. 


Where a bank made a loan to a subcon- 
tractor in partial reliance on a letter 
from the general contractor stating that 
a certain amount was owing the subcon- 
tractor, the general contractor incurred no 
obligation to the bank, LeBlanc, Inc, v. 
First National Bank of Bay City, Texas, 
320 S.W.2d 886. 76 B.L.J. 718. 


HOLDERS IN DUE COURSE 


§627. Definition of holder in due course. 
Neither the federal government nor a 


savings and loan association as assignees 
of a note were holders in due course of 
the note where it was given in connection 
with a sales contract that was void against 
the assignor-dealer under the Maryland 
Retail Installment Sales Act. The con- 
tract was covered by the Act because 
the F.H.A, Title I insurance was held to 
be “collateral security” for the loan, 
United States of America v. Bland, 
Maryland, 159 F.Supp. 395. 76 B.L.J. 39. 


§630. Holder must take without notice 
of defect. 


A drawee bank paying checks in reliance 
upon checks received for deposit is a 
holder in due course of the deposited 
checks and is entitled to the proceeds of 
a certified check given to replace the de- 
posited checks against which a stop order 
had been placed. First National Bank 
of Auburn v. American Finance Corp., 
Alabama, 103 So.2d 35. 76 B.L.J. 129. 

A bank holding conditional acceptance 
notes given as partial payment of insur- 
ance premiums was not a holder in due 
course of the notes since they were non- 
negotiable and were given in contraven- 
tion of public policy. Johnson v. Citizens 
& Southern Natl. Bank, Georgia, 102 S.E. 
2d 680. 76 B.L.J. 134, 


§641. —Time of acquiring demand notes. 


Under Negotiable Instruments Law 
Sections 53, 186 and 193 a Wisconsin court 
ruled that an eight day delay between 
the drawing and presentment for payment 
of a check was not such an unreason- 
able delay as to deprive the paying bank 
of being a holder in due course, Home 
Savings Bank v. Bentley, Wisconsin, 92 
N.W.2d 377. 76 B.L.J. 227. 


§648. —Amount paid. 


A holder in due course of a promissory 
note purchased before maturity at a dis- 
count of approximately 50% from the 
face value, against whom no defenses 
are available, is entitled to collect the 
full amount due on the note, National 
Equity Discount & Loan Co. v. Jackson, 
Ohio, 151 N.E.2d 914. 76 B.L.J. 50. 


§657. Person deriving title through 
holder in due course, 


The federal government as assignee of 
holder in due course under National 
Housing Act succeeds to the rights of 
the holder against the makers of note 
who gave note to payee and signed com- 
pletion certificate under F.H.A. Title I 
loan before work had been satisfactorily 
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completed, United States v. Brownlee, 
New York, 168 F.Supp.42. 76 B.L.J. 614. 


§660. Burden of proof, 

The maker of a note will be Hable to a 
purchaser of the note where the maker 
cannot prove the purchaser did not take 
the note before maturity, for value and 
in good faith. If the maker is to prevail 
on the theory of lack of consideration 
between the maker and payee-indorser, 
the maker must prove the indorsee 
had knowledge of the lack of considera- 
tion. Mann. v, Andrus, California, 337 
P.2d 473, 76 B.LJ. 769. 

Where makers of a note introduce evid- 
ence tending to prove that the note was 
procured by fraud, the holder of the note 
must sustain the burden of proving that 
the note was purchased in good faith and 
without notice, even though every holder 
is prima facie a holder in due course. 
Gramatan Natl, Bank & Trust Co. v. 
Beecher, Vermont, 146 A.2d 246. 176 
B.L.J. 398, 

Where makers of note allege fraud in 
the execution of the note, they must prove 
their defense before the holder has the 
burden of proving it is a holder in due 
course, First National Bank & Trust 
Company of New Haven v. Roehl et al., 
Connecticut, 148 A.2d 257. 76 B.L.J. 523. 


INCOMPLETE INSTRUMENTS 


Rights of bona fide holder where 
blank space filled in. 

Under the Negotiable Instruments Law, 
LSA-R,S, 7:14, the co-makers of a note 
which was executed by them in blank 
and filled in by their agent for a greater 
amount than they had authorized, could 
not claim the act of their agent as a 
valid defense against a holder in due 
course, First National Bank of Lafayette 
v. The Oil Screw Tiger Shark et al., 
Louisiana, 173 F, Supp. 379. 76 B.L.J. 904. 


§667. 


INDORSEMENTS 


§682, Capacity in which party signing is 
liable—indorser. 

A person indorsing a note is liable on 
his signature to the payee and is not an 
accommodation indorser unless he can 
prove there was an agreement with the 
payee that the indorser signed only as 
an accommodation indorser, Culberson v, 
Texas, 321 S.W.2d 140. 76 


Hawkins, 
B.L.J. 704, 


§ 685, Indorsement before delivery; ir- 
regular indorsers, 

The liability of an irregu’ar indorser 
(a person who is not otherwise a party 
to an instrument but who places his sig- 
nature on the instrument prior to de- 
livery) upon a promissory note which is 
as to the maker a sealed instrument, is 
barred after the lapse of six years from 
the time the right to sue accrued, unless 
such irregular indorser also contracted 
under seal, A. T. Pitman v. E, W. Pit- 
man, Georgia, 109 S.E.2d 909. 76 B.L.J. 
1071, 


§702. Warranties of general indorsers, 

The federal government may recover 
against a bank on the latter’s indorsement 
containing an express warranty that a 
note qualified for F.H.A, Insurance where 
it was later found that the note was void, 
United States v. Citizens Natl, Trust & 
Savings Bank, California, 166 F,Supp.410, 
76 BLJ. 223, 


INSURANCE 


§712, Liability on policies in general. 

A bank may recover unearned premiums 
on certain insurance policies where such 
premiums were part of the _ security 
pledged to the bank by the insured in 
borrowing funds to pay the premiums and 
where the insurance company had 
acknowledged that the premiums were as 
stated in the note, Citizens State Bank 
v. Travelers Indemnity Co., Wisconsin, 
96 N.W. 2d 834, 76 B.L.J. 868. 


INTEREST 


§ 748. Interest on coupons, 

A bank as trustee for holders of turn- 
pike revenue bonds is entitled to a de- 
claratory judgment to the effect that the 
turnpike commission is obligated to pay 
interest on the overdue interest instal- 
ments where the trust agreement clearly 
calls for the payment of interest on in- 
terest and where the turnpike commission 
was not entitled to an immunity from the 
payment of interested afforded state agen- 
cies. Guaranty Trust Co. of New York 
v. West Virginia Turnpike Commission, 
West Virginia, 107 S.E.2d 792. 76 B.L.J. 
679, 


LABOR LAWS 


§764, Application to banks. 
A cleaning woman performing services 
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| for a bank is an independent contractor 
| rather than an employee where the 
|} bank retained no control over her means 
| of performing the job. Farmers & Mer- 
; chants Bank v. Vocelle et al., Florida, 106 
| So.2d 92, 76 B.L.J. 338, 


LIEN AND SET-OFF 


Bank’s Lien or Right of Set-off 
Against Depositor 


| §776. Deposit by agent. 


A depositary who has received from a 
trustee or agent a fund belonging in fact 
to the principal or beneficiary, may not 
appropriate the fund by his sole act to 


' his own debt held against the trustee or 


agent and thereupon insist that his want 


' of knowledge of the true ownership is 


sufficient to guard such inequitable ap- 
propriation and bar the real owner from 
recovering the fund, Cox v, Metropolitan 
State Bank, Colorado, 336 P.2d 742. 76 
B.L.J. 585. 


§806. Effect of taking collateral.. 
Where a buyer under a conditional sale 
contract which had been assigned to a 
bank defaults on the contract the bank 
is not entitled to apply a deposit of the 
buyer’s to the debt due under the contract 
and then repossess and sell the property 
since the acceptance of the property as 
security under the conditional sale con- 
tract is inconsistent with the theory 
upon which the right of set-off is founded, 
Melson v. Bank of New Mexico, New 
Mexico, 332 P, 2d 472, 76 B.L.J. 349. 


General Liens 


§821.2, Priority of liens. 

A perfected tax lien of the federal 
government is prior to an imperfected 
and incohate lien of a bank which received 
its lien by virtue of an oral assignment 
and which did not reduce its claim to 
judgment until after the government had 
perfected its tax lien, First State Bank 
of Medford v. United States of America, 
Minn, 166 F.Supp. 204. 76 B.L.J. 120, 

Where a federal tax lien is filed at a 
time when certain property of the tax- 
payer is out of the state and the property 
is returned to the state and mortgages 
are then executed with that property 
as security, the tax lien is prior to the 
mortgage lien because the tax lien at- 
tached to the property when it was 
brought back into the county where the 
tax lien was on file. West Coast Credit 
Corp, v. Renfro, Washington, 167 F.Supp. 
480, 76 B.L.J. 349, 


INDEX 


§821.3. Effect of filing. 


Where the federal government filed 
notices of tax liens against certain tax- 
payers in the proper Arizona Recorder’s 
Office and subsequently a loan company 
made loans to the taxpayers secured by 
chattel mortgages on their automobiles 
and these mortgages were properly record- 
ed in the office of the Division of Motor 
Vehicles, the liens of the government 
were prior to those of the loan company 
because the notices of the tax liens were 
recorded as prescribed by both the fed- 
eral and the state statutes and because 
it was not necessary for them to be 
recorded with the Division of Motor 
Vehicles. Merchants Loan Co. v. United 
States of America, United States District 
Court, D. Arizona, 169 F, Supp. 227. 76 
B.L.J, 625. 

The lien created by a mortgage duly 
recorded in 1956 was prior to federal tax 
liens arising from assessments made 
from 1955 through 1957 because the 
notice of the tax liens was not filed 
until after the mortgage was recorded, It 
is not the levying of the assessment of 
taxes but rather the time of filing the 
notice of the tax liens which determines 
the priorities, United States v. Caruso, 
United States District Court, Western 
District of Pennsylvania, December 31, 
1958. 76 B.L.J. 441, 

Where the succesful bidder at a fore- 
closure sale petitioned the court to be 
relieved of her bid on the ground that 
the property was burdened with Federal 
tax liens of which she had no knowledge 
at the time of making her bid, the court 
ruled that the filing of a notice of lis 
pendens pertaining to the foreclosure 
action effectively cut off subsequently 
filed liens including tax liens of the fed- 
eral government, Puritan Dairy Products 
Co. v. Christoffers, New Jersey, 148 
A.2d 223. 76 B.LJ. 624, 


LOAN AND DISCOUNT 


§825. False credit statement. 

A borrower was denied a discharge 
in bankruptcy where it was proved that 
the borrower's financial statement, relied 
on by a bank, had failed to disclose 
“at least one if not both of two prior 
loans.” Such a statement was materially 
false, First National City Bank of New 
York v. Latona, United States Court of 
Appeals, Second Circuit, 260 F.2d 264, 
76 B.LJ. 426, 

A lender was not permitted to recover 
on notes given by a borrower who was 
subsequently discharged in bankruptcy 
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because the court found that although 
the borrower’s financial statement was 
incomplete, it had not been relied upon 
by the lender at the time of making the 
loan, Seybold Finance Service, Inc. v. 
Schwaner, Louisiana, 102 So.2d 317. 76 
B.L.J. 157. 


MATURITY 


§840. Construction of note with reference 
to time of maturity. 


Where notes contained acceleration 
clauses to the effect that “, . . sixty (60) 
days default in any interest or principal 
payment to make the entire unpaid 
balance due and payable,” and such de- 
fault occurred, a court ruled that, in 
accord with the majority opinion in the 
various states, the clause was not self- 
operating and that it was up to the 
creditor to choose whether or not to 
accelerate the maturity of the notes, 
Peter Fuller Enterprises v. Manchester 
Savings Bank, New Hampshire, 152 A, 2d 
179. 76 B.LJ. 904, 


MORTGAGES 


Chattel Mortgages 


§862, Chattel mortgages generally. 


Where the assignee of a mortgage 
covering a vehicle repossessed the vehicle 
from a joint mortgagor on the ground 
that the mortgage payments were in de- 
fault, the joint mortgagor was entitled 
to recover actual damages and also 
exemplary damges of $1,250 from 
the assignee because the joint mortgagor 
who had taken over the payments had 
not received notice of the change in 
payment date, Universal C.I.T. Credit 
Corporation v, Stewart, United States 
Court of Appeais, Fifth Circuit, January 
14, 1959. 76 B.L.J, 440, 

In a case involving a chattel mortgage 
transaction in Pennsylvania, a federal 
district court, applying Section 9-501 of 
the Pennsylvania Commercial Code, ruled 
as follows: “We conclude, therefore, that 
petitioner (creditor) having elected to 
issue execution and to make a levy, is 
now barred from recovering the goods or 
chattels under a duly recorded security 
agreement or lien on the ground that the 
remedies of execution and possession are 
inconsistent.” In re Adrian Research & 
Chemical Co., Pennsylvania, 169 F. Supp. 
357. 76 B.L.J. 802. 

A mortgagee is not liable for conver- 
sion of a mortgaged vehicle where after 
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the mortgagor’s default the mortgagee 
wrongfully advertised the vehicle for sale 
but did not sell it, because the mortgagee 
had not exercised control over the vehicle 
and the mortgagor’s possession had not 
been disturbed, Carroll v. M. & J. Finance 
Corp., South Carolina Supreme Court, 
June 11, 1958. 76 B.L.J. 71. 

Under a floor planning arrangement 
where a mortgagee would pay for 
vehicles and the dealer would execute 
demand notes secured by chattel mort- 
gages and where the mortgages required 
that the debt covering each vehicle be 
paid off by the dealer on or before the 
sale, the mortgagee was not a secured 
creditor between the time a vehicle was 
sold and the check paying off the mort- 
gage was cashed, Greathouse v. Millard, 
Kentucky Court of Appeals, December 12, 
1958. 76 B.L.J. 440. 

Where a car was sold to a dealer | 
subject to a chattel mortgage containing | 
an incorrect motor number and a buyer 
from the dealer purchased the automobile 
without notice of the mortgage and the 
automobile was later repossessed, the 
buyer was entitled to damages from the 
mortgagee for mental suffering and for 
depreciation on the car during the period 
that it was held by the mortgagee. Her- | 
nandez v. Harson, Louisiana, 111 So.2d | 
320, 76 B.L.J. 1072. 


§863. Acknowledgment and execution. 


In Illinois the acknowledgment of a/| 
corporation in a chattel mortgage need | 
not recite that the grantor makes the | 
acknowledgment but rather it is satis- | 
factory if it only follows the statutory | 
form of acknowledgment. United States | 
of America v. Mt, Zion State Bank, 
United States, 253 F.2d 118. 76 B.L.J. 61. 


§865. Necessity for filing. 

A mortgagee’s lien against the trustee 
in bankruptcy of a mortgagor is valid de- 
spite the fact that the mortgage, which 
covered a stock of merchandise, was not 
filed as required by the Inventory Mort- 
gage Act, because even after the enact- 
ment of this statute the general mortgage 
statute applied to give the mortgagee a 
valid lien. Exchange Natl. Bank of 
Colorado v. Hough, United States Court 
of Appeals, Tenth Circuit, August 11, 
1958, 76 B.L.J. 167. 


§867. Waiver of mortgagee’s rights, 


Notwithstanding the fact that prepay- 
ment is waived the mortgagee will not 
ordinarily be presumed to have waived 


his mortgage if he is still looking to the 
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‘purchaser for payment of his mortgage 


and the purchaser has agreed as a condi- 
tion to the sale that he will make pay- 
ment direct to the mortgagee. But if in 
such case the mortgagee knows that the 
goods are being purchased for resale 
on the open market, and he places no 
restriction on the liberty of the purchaser 
to sell, he will be deemed to have waived 
his mortgage by consenting to such sale 
in the first instance, and a subsequent 
purchaser in the ordinary course of trade 
will take title free of the mortgage, even 
though he has knowledge of same, First 
National Bank & Trust Company v. First 
National Bank, Oklahoma, 335 P. 2d 900. 
76 B.L.J. 994, 


§869. Time of filing. 


Chattel mortgages executed by a mort- 
gagor which later became bankrupt were 
valid liens against the bankrupt estate 
even though they were not filed until 
seven days after they were executed. The 
court reasoned that what constitutes a 
reasonable time for filing must be deter- 
mined by the facts in each case and in 
this case there was nothing to show that 
a seven day delay was unreasonable. 
Brown v. Atlantic Bank of New York, 
United States Court of Appeals, Second 
Circuit, October 22, 1958. 76 B.L.J. 255. 


§870. Place of filing. 


Under the terms of a South Carolina 
Statute a chattel mortgage is valid so 
as to affect the rights of subsequent 
creditors or purchasers for valuable con- 
sideration without notice only from the 
time such mortgage is recorded in the 
county “in which the owner of such prop- 
erty resides, if he resides within the 
State, or, if he resides without the State 
the county in which such personal prop- 
erty is situated at the time of the 
delivery or execution of such deed or 
instrument.” G.A,C, Finance Corporation 
v. Citizens and Southern National Bank, 
South Carolina, 107 S.E. 2d 315. 76 
B.L.J. 807. 


A mortgagee does not forfeit its rights 
to recover from the guarantors of mort- 
gagee notes on the ground that the mort- 
gage was filed in a county other than 
that of the principal place of business of 
the mortgagor where the mortgagee was 
found not to have been negligent and 
where the guarantors, who were officers 
of the mortgagor, were the ones who had 
misled the mortgagee into filing in the 
wrong county. Valley Stream Natl, Bank 


& Trust Co. v. Koenig, New York Supreme 
Court, August 27, 1958. 


76 B.L.J. 167. 


INDEX 


§874. Validity of chattel mortgage. 


Under the Michigan Bulk Chattel Mort- 
gage Act a mortgage by a bankrupt to 
secure a past consideration, a present 
consideration and future advancements 
is void as against the mortgagor’s trustee 
in bankruptcy since the mortgagor’s 
creditors were not given the notice re- 
quired under the Act and since the Act 
provided for no exceptions from the notice 
requirement as to present or future con- 
sideration, In the Matter of Glassman, 
United Dairies, Inc. v. Hertzberg, United 
States Court of Appeals, Sixth Circuit, 
December 23, 1958. 76 B.LJ. 440. 


The lien of a mortgagee bank estab- 
lished by the bank’s prior mortgage is not 
destroyed by implication arising out of 
a provision in the bank’s renewal mortgage 
covering the same property which stated 
that the renewal mortgage was on prop- 
erty which was “free from any and all 
encumbrances except as herein described.” 
Stone v. Mainland Bank & Trust Com- 
pany, Texas, 324 S.W. 2d 434. 76 B.LJ. 
808, 


Where a mortgagee and mortgagor both 
intended that an entire loan be secured 
but where part of the loan was in fact 
not secured because of certain conditions 
rendering in unenforceable, the outstand- 
ing balance of the loan was held to be 
secured in a bankruptcy proceeding 
because the general rule is that repay- 
ments are first allocated to the unsecured 
portion of the debt unless there is some 
factual showing to justify the opposite 
conclusion. In the Matter of American 
Metal Products, Inc,, Bankrupt, United 
States District Court, Connecticut, 169 
F, Supp. 215, 76 B.L.J. 625, 


§876. Mortgage of stock of merchandise. 


The holder of a mortgage on hardware 
merchandise may maintain an action in 
replevin to recover possession of the 
mortgaged property which was being sold 
by the mortgagor at a “close-out” sale 
where such sale was making the loan 
insecure, even though there had been no 
default under the loan and the inventory 
requirements of the mortgage were being 
complied with. Monson v. Pickett, Minne- 
sota Supreme Court, November 28, 1958. 
76 B.L.J. 256, 


§884. Sale of mortgaged property. 


Where a mortgagor sold a motor vehicle 
to a dealer using a bill of sale which had 
the bottom part concerning liens cut off 
and where the dealer had actual know- 
ledge of the mortgage but obtained a 
certificate of title indicating there were 
no liens on the vehicle whch was then 
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sold to a third person, the dealer was 
liable to the holder of the mortgage for 
conversion. Universal C.I1.T. Corp. v. 
Courtesy Motors, Inc., Utah Supreme 
Court, January 2, 1959. 76 B.L.J. 531. 


A mortgagee was entitled to a directed 
verdict against guarantors of mortgage 
notes for a deficiency after foreclosure sale 
even though the guarantors offered 
evidence tending to show that if the mort- 
gaged chattels had been sold piecemeal, 
there would have been no deficiency. The 
court ruled this evidence was not com- 
petent to show that the mortgagee had 
not obtained a fair and reasonable price 
by a bulk sale of the chattels, Recon- 
struction Finance Corp. v. Faulkner, 
Supreme Court of N.H., July 1, 1958. 76 
B.L.J. 70. 


The seller of an automobile repossessed 
the vehicle under a chattel mortgage and 
disposed of it for cash and another 
vehicle which was subsequently sold for 
a price which, together with the cash 
received from the sale of the repossessed 
vehicle, did not equal the amount due 
on the mortgage note. When the seller 
sued for a deficiency the court ruled no 
deficiency could be recovered since the 
terms of the mortgage granted the power 
to sell the mortgaged vehicle but not to 
exchange it for other property, Pullen 
Motors, Inc. v, Thompson, Colorado Sup- 
reme Court, November 24, 1958. 76 
B.L.J. 350. 

In order to prevent fraud, injustice 
and wrong a federal Circuit Court of 
Appeals has ruled that a mortgagee is 
entitled to participate in the proceeds of 
the sale of property of a bankrupt mort- 
gagor even though the trustee in bank- 
ruptcy claimed the mortgage was based 
on the obligation of the corporate mort- 
gagor’s controlling officer doing business 
as a separate company, where it was 
shown that the business of the corporate 
mortgagor and the officer’s company were 
so interlocked that the mortgagee was 
entitled to disregard the separateness of 
identity of the two companies, Fitzgerald 
v. Central Bank & Trust Co., United 
States Court of Appeals, Tenth Circuit, 
257 F.2d 118. 76 B.L.J, 255. 


Accommodation makers of a note given 
in payment for a motor vehicle were 
liable to the mortgageee for a deficiency 
existing after foreclosure, and sale of 
the mortgaged vehicle even though the 
makers had given the mortgagee oral 
notice that the mortgagor intended to re- 
move the vehicle from the state, because 
the mortgagee was under no obligation to 
take any additional steps (i.e. preventing 
the removal of the vehicle) as a condition 


to holding the makers liable. 
Oak Ridge Nat, 


Owsley 
Laboratories Federal 
Credit Union, Tennessee Court of Appeals, 


July 15, 1958. 76 B.LJ. 71. 


NON-NEGOTIABLE PAPER 


§978. Non-negotiable paper. 

Borrowers signing a certificate of com. 
pletion in connection with an F.H.A, Title 
I loan were not entitled to have a confes- 
sion of judgment on the note opened 
because the certificate contained state- 
ments that the proper material has been 
supplied and the work done satisfactorily, 
which estopped the borrowers from as- 
serting lack of consideration. United 
States of America v. Drabish, Penn, 144 
A.2d 640. 76 B.L.J. 34. 


NOTARIES 


§979. Function of acknowledgment. 


Where the holder in due course of a 
promissory note sought to charge the co- 


makers for the balance due on the note, 


the co-makers were not entitled to the 
defense that they had not appeared 
before the notary who acknowledged their 
signatures since such a defense would 
be based on their own wrongdoing. First 
National Bank of Lafayette v. The Oil 
Screw King Fish et al., Louisiana, 173 F, 
Supp. 367. 76 B.L.J. 904. 


NOTICE OF DISHONOR 


By whom notice to be given— 
agent. 

Under N.I1.L. Section 94 (N.Y. Section 
165) a collecting bank is not liable to the 
payee of notes for not giving notice of 


§ 1006. 


dishonor to the endorsers of the notes} 


since the statute requires such collecting 
bank to give notice to his principal which 
may be done by giving notice to either the 
forwarding bank or the payee himself, 
Axinn & Sons Lumber Co., Inc. v. Meadow 
Brook National Bank, New York, 187 
N.Y.S.2d 239. 76 B.L.J. 892, 


OFFICERS AND EMPLOYEES 
OF BANKS 


§1077. Liability of bank for acts of officers 
or employees, 


A mortgagee was granted a summary 
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judgment in a suit against the mortgagee 
for malicious prosecution of the mort- 
gagor where it was shown that the mort- 
gagee had probable cause to charge the 
mortgagor with fraudulently disposing of 


' mortgaged property on the basis of a 


sworn statement of a third party, later 
repudiated at the mortgagor’s arraign- 
ment, to the effect that the property had 
been given to the third party to satisfy 
a debt. Rainis v. Sinicropi, New York 
Supreme Court, Sept. 29, 1958. 76 B.L.J. 
168, 


PAYMENT 


§1219. Payment to holder. 


The indorsee of a note may recover the 
principal of the note from the makers 
before maturity under the acceleration 
clause without making demand for the 
principal since such demand would 
place an undue burden on the indorsee 
and would serve no real purpose, Cas- 
siani v. Bellino et al., Mass., 157 N.E.2a 
409. 76 B.L.J. 690, 


§1223, Payment of checks, 


Money paid under a mistake of fact 
by a bank may be recovered back how- 
ever negligent the bank may have been in 
making the mistake, unless the payment 
has caused such a change in the position 
of the payee that it would be unjust to 
require him to make a refund. Manufac- 
turers Trust Company v. Diamond, 186 
N.Y.S. 2d 917. 76 B.L.J. 807. 


§1258, —Check is conditional payment 
merely, 


The mere acceptance of a _ debtor’s 
checks by the creditor does not constitute 
payment of the debt in the absence of an 
express agreement to that effect. Credit 
Equipment Corp. v. Weston, Missouri, 
315 S.W.2d 493. 76 B.L.J. 29. 


PRESENTMENT FOR PAYMENT 


§1295. Manner of presentment. 


The holder of a note and its attorney 
did all that was required of them with 
reference to the presentment of the note 
when they searched three days for the 
maker and were unable to find him or any 
word concerning his whereabouts, and 
thereafter they had a legal right to de- 
clare the entire amount of principal, 
interest and attorney’s fees, provided 
for in the note, due and payable, and to 
exercise the power of sale given to the 


trustee in a deed of trust. Holt v. 
Henrichson, Texas, 321 S.W.2d 146. 76 
B.L.J. 717. 


§1300. Presentment by mail. 


Although not in strict accordance with 
the provisions of the N.I.L., presentment 
of a note by mailing notice of its maturity 
and inquiring what disposition is to be 
made of the note, is proper presentment 
by the collectng bank where such pre- 
sentment is the custom in the state. 
Batchelder v, Granite Trust Cc., Mass. 
157 N.E.2d 540. 76 B.L.J. 699. 


SAFE DEPOSIT COMPANIES 


§1350, Liability of company to customer. 


Where a safe deposit company can 
prove that it took reasonable precautions 
in protecting the property left in its safe 
deposit boxes it is not liable to a renter 
who merely alleges that cash was missing 
from her safe deposit box but who could 
not prove that the company had been 
negligent. Hendrick v. Uptown Safe De- 
posit Company, Illinois, 159 N.E. 2d 58. 
76 B.L.J. 850. 


SALES 


§1357.5. Conditional sales contracts. 


A so called lessor was not entitled to 
recover chattels covered by a rental-pur- 
chase agreement upon the lessee’s bank- 
ruptcy because the instrument covering 
the transaction was in fact a conditional 
sale contract rather than a rental agree- 
ment since it required the lessee to pay a 
purchase price and obligated the lessor 
to deliver a bill of sale covering the prop- 
erty when the instrument was paid in 
full. First National Bank of Fort Smith v. 
Phillips, United States Court of Appeals, 
Fifth Circuit, December 11, 1958. 76 B.L.J. 
531. 

Where a corporaton purchases goods 
under a conditional sale contract, that 
contract is void as against the purchaser's 
subsequent creditors, if it is not filed in 
the county designated in the purchaser’s 
charter as its principal place of business. 
This is true even if the corporate pur- 
chaser no longer does business in such 
county and even if the contract is filed in 
the only county where the corporation 
currently does business. In re Savage 
Mills, Inc., United States District Court, 
New York, 170 F.Supp, 559. 76 B.L.J. 717. 


A conditional buyer of a motor vehicle 
could recover for the conversion of the 
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vehicle by the assignee of the contract 
where the assignee repossessed the vehicle 
after the buyer refused to pay for a 
second year’s insurance, the provision 
for which was, contrary to statutory re- 
quirements, on the back of the conditional 
sale contract, in small print below the 
buyer’s signature. Fine v. S. & C. Fin- 
ance, California District Court of Appeal, 
June 11, 1958. 76 B.L.J. 70. 

Where a conditional sale contract in- 
dicated a $300 cash down payment had 
been made when in fact this amount was 
included in the unpaid balance due under 
the contract, the conditional buyer was 
entitled to rescind the sale because the 
instrument violated the state statute 
governing the contents of conditional sale 
contracts. Bratta v. Caruso Car Co,, 
California District Court of Appeal, 
Second District, December 31, 1958. 76 
B.L.J. 532, 


Where a bank accepted insurance 
premiums from a conditional buyer of a 
boat and the receipts for the premiums 
indicated the buyer’s interest in the boat 
was protected when in fact it was not, 
the bank was liable to the buyer for 
the face amount of the insurance policy 
less the balance due under the contract, 
Jonas v. Bank of Kodiak, United States 
District Court, 162 F.Supp.751. 76 B.L.J. 
255. 

The assignee of an unrecorded condi- 
tional sale contract covering a motor 
vehicle in Massachusetts was permitted 
to recover from a dealer for conversion 
of the vehicle in Florida where the con- 
ditional buyer had obtained a Florida 
certificate of title which did not reveal 
the lien of the conditional sale contract 
and then sold the vehicle to the dealer. 
Even though the contract was not 
recorded in Massachusetts recovery was 
permitted because the contract was valid 
in Massachusetts without recording and 
Florida does not require as a condition of 
comity between two states that the law 
of another state require recording of an 
otherwise valid lien. Capital Lincoln- 
Mercury, Inc, v. General Motors Accept- 
ance Corp., Florida District Court of 
Appeal, October 14, 1958. 76 B.L.J. 256. 


SAVINGS BANKS 


§1362, Savings banks held liable for 
deposit paid to party not en- 
titled. 

A savings bank in which money is de- 
posited in trust for an infant by his 
mother is liable for paying funds out of 


LAW JOURNAL 


the account to the infant’s father, without 


first using due care to establish that thef 


father was entitled to the funds, 


Bloom, § 


Guardian ad litem v. The Bank for Sav-§ 


ings, New York, 180 N.Y.S.2d 934. 76 


B.L.J, 518. 


§1364. —Savings bank held not liable in 
such cases. 


A savings bank is suffciently author- 
ized in paying funds out of an intestate’s 
account where the bank is presented with 
the passbook and a power of attorney 
granting the holder the right “to demand, 
sue for, and receive all debts, moneys, 
securities for moneys” to which the intes- 
tate might be entitled. Romero v, Sjoberg 
et al., New York, 5 N.Y. 2d 518. 76 B.LWJ, 
807. 


SEALS 


§1368, Notes under seal, 


An action brought by the payee of 
sealed notes against the makers, after 
20 years from the date the demand notes 
were executed but within 20 years from 
written acknowledgment of the debt, 
was not barred by the 20 year statute 
of limitations because the statute was in- 
terrupted by the acknowledgment and was 
therefore calculated from the time of the 
acknowledgment, not from the date of the 


notes, Wester v. Rigdon, Florida, 110 So. 
2d 470. 76 B.L.J. 860. 

SIGNATURE 
§1371. Signature of agent. 


On a promissory note where the name 
of a corporation as maker was stamped 
and the signature of an individual ap- 
peared below the stamped name, the in- 
dividual was personally liable on the note 
since nothing appeared on the face of 
the note to indicate the individual signed 
it in a representative capacity. The note 
was prima facie a joint and several ob- 
ligation of the individual and the corpor- 
ation, Katz et al. v. Teicher, Georgia, 
107 S.E.2d 250. 76 B.L.J. 624. 


STATUTE OF LIMITATIONS 


§1386. Action on note. 


Where a husband and wife jointly 


execute a promissory note, circumstances 
may arise which toll the statute of limita- 
tions as to one of them even though part 
was ostensibly made by 


payment the 
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‘other. Thus, if a wife consents to or knows 


of a payment by her husband or directs or 


| requests him to make payment, or ratifies 
| payment, such circumstances will inter- 


rupt the running of the statute of limita- 
tions as to her. Fisher & ‘Pendleton, 
Kansas, 336 P.2d 472, 76 B.L.J. 782. 


§1397. Action to recover payment on 
forged instrument, 


An action by a depositor against a 
bank for paying checks containing forged 
indorsements is governed by the three 
year general statute of limitations cover- 
ing contracts rather than a_ specific 
statute of limitations dealing with actions 
arising out of bills of exchange because 
the latter statute was intended to apply 
only in situations where actions arise 
from the obligations directly created by 
the instruments’ themselves. Security 
Storage Co. v. Equitable Security Trust 
Co., Delaware, 147 A.2d 507, 76 B.L.J. 513, 


§1399. Action against indorser, 


The cause of action on a guarantee of 
a prior indorsement begins to accrue at 
the moment the check is negotiated under 
a prior invalid indorsement, United 
States v. Fidelity-Baltimore Natl. Bank 
& Trust Co,., Maryland, 166 F.Supp. 1. 
76 B.LJ. 411. 


§1406. Suspension of statute. 


Neither the doctrine of laches nor the 
statute of limitations bars the federal 
government from. recovering from a 
drawee bank paying government checks 
containing forged indorsements because 
the government can act only by its many 
agents and it would be impossible for it, 
in acting on behalf of the public, to make 
certain all its claims are pursued within 
the same time periods prescribed for 
private parties, United States v. Fidelity- 
Baltimore National Bank & Trust Co., 
Maryland, 173 F. Supp. 565. 76 B.L.J. 883. 


STOPPING PAYMENT 


§ 1474, Liability of bank paying stopped 
check, 

Where a bank inadvertently pays a 
check against which the drawer has 
placed a stop payment order, the drawer’s 
act of bringing suit against the payee 
for breach of warranty does not constitute 
ratification of the payment so as to 
relieve the bank of liability for its 
wrongful payment, Clarence D,. Davis, 
Inc. v. Chemung Canal Trust Co., New 
York, 189 N.Y.S. 2d 320. 76 B.L.J. 1052, 


§ 1475. —Where bank is protected. 


Even though a bank honors a check 
five months after its date, it cannot be 
held liable for the payment where the 
depositor failed to renew the stop pay- 
ment order covering the check, William 
Savage Inc, v. Manufacturers Trust Com- 
pany, New York, 189 N.Y.S. 2d 308, 76 
B.L.J. 1071 


SURETIES 
§1484, Rights and liabilities of sureties 
in general. 


Where an embezzlement takes place 
prior to the termination of a banker’s 
indemnity bond, but is not discovered 
until after such termination, and the bond 
contanis a proper discovery clause, the 
insurance company is not liable to the 
bank from which the funds were em- 
bezzled. Wachovia Bank & Trust Co. v. 
Manufacturers Casualty Insurance Co., 
North Carolina, 171 F.Supp.369. 76 B.LJ. 
670, 

A  banker’s blanket bond covering 
“forged instruments, documents or other 
written instruments” does not cover a 
counterfeit balance sheet or a false ac- 
countant’s letter bearing a false and 
unauthorized signature. Rockland-Atlas 
National Bank v. Massachusetts Bonding 
& Insurance Co., Mass., 157 N.E.2d 239, 
76 B.LJ. 763, 


§1486. —Rights of surety after paying 
debt. 


Where a bank takes an assignment of a 
government contract, sureties under the 
contract cannot recover progress pay- 
ments made under the contract to the 
bank because the sureties rights are de- 
rived only from being subrogated to the 
rights of the contractor and to those it 
has paid after the default of the contrac- 
tor. Since neither the government nor 
the laborers and materialmen, both of 
whom the sureties paid, had any rights 
to the proceeds of the contract, the sure- 
ties had no rights to recover the progress 
payments. American Fidelity Co. et al v. 
National City Bank of Evansville, United 
States Court of Appeal, District of Col- 
umbia, 266 F.2d 910. 76 B.L.J. 981. 


TRUST RECEIPTS 


§1562, Trust receipts, 

A bank as good faith purchaser of a 
note and conditional sale contract cover- 
ing a trailer may replevin the trailer 
from the entruster which had itself re- 
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covered it from one who had purchased 
it from the trustee under a trust receipt 
executed by the trustee and the entruster. 
The rights of the bank as a bona fide 
purchaser were superior to those of the 
entruster under Section 9(1)(a) of the 
Uniform Trust Receipts Act, Dart 
National Bank v. Mid-States Corp., 
Michigan, 97 N.W. 2d 98. 76 B.L.J. 874. 


USURY 


§1565. —Transactions held not usurious, 


Where plaintiffs gave their bond and 
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mortgage to secure a deferred payment 
purchase contract and the bond and 
mortgage were sold to a finance company 
which pledged them to a bank, the plain. 
tiffs cannot avoid their obligation to pay 
according to the terms of the contract 
on the grounds that the finance company 
in effect made a usurious loan, because 
the usury statute in Pennsylvania does 
not apply to loans made in direct con- 
nection with the purchase of property 
which is in fact only an extension of 


credit. Langille v. Central-Penn National 
Bank, Delaware, 153 A.2d 211, 76 B.LVJ, 
990. 
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